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Defendant and Counter-Plaintiff the City of Oakland hereby moves in limine for an order 

excluding the substantial number of new exhibits, never previously disclosed, served by Plaintiffs 

OBOT and OGRE after the deadline of November 20, 2023 ordered by the Court.  

At the November 16, 2023 Case Management Conference in this case, the Court ordered: 

 
But any exhibit that you intend on using that is not already contained in your exhibits, 
exchange them by no later than close of business next Monday, which is the 20th. And, 
you know, obviously if you share them and you don't use them, that is up to you. But do 
not plan on using anything that hasn't been shared with the other side by close of business 
on that day. 

Trial Tr. V32 4352:6-12. 

The City complied, providing Plaintiffs with a small number of exhibits responsive to 

Plaintiffs’ current exhibit list.  Plaintiffs served 99 new exhibits on Monday November 20, 2023.   

Then, directly contrary to this Court’s November 16, 2023 instruction, late on Wednesday 

November 22, 2023, Plaintiffs served an additional two documents.  Again, late on Sunday 

November 26, 2023, Plaintiffs served six additional documents, including substantial revisions to 

Plaintiffs’ damages calculations (allegedly to “bring the damages numbers currently through 

12/31/23,” but actually also changing/amending damages contrary to Plaintiffs’ admissions in 

discovery, see City Motion in Limine No. 1 to Exclude Damages Calculations Not Disclosed in 

Discovery). 

This Court’s instruction that no documents served after Monday, November 20, 2023 can 

be used at this trial was clear.  The City should not be burdened with scrambling to respond, on 

the eve of trial, to new damages calculations based on information that has long been in Plaintiffs’ 

possession (and for which the City has never been given the opportunity to take discovery).    

Finally, Ex. 1106 is a 17-page document described by Plaintiffs as a “set of 

demonstratives” to be used with Plaintiffs’ expert.  As this Court has repeatedly instructed in this 

very trial, demonstratives are not evidence and cannot be introduced, even if these documents 

were timely disclosed.  To the extent that Plaintiffs intend to use these as demonstratives only, the 

City has provided Plaintiffs with its objections to the large amount of inadmissible evidence 

contained in the Plaintiffs’ slides, and the parties will follow the usual procedures to resolve 
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disputes.  What is clear, however, is that these documents are not admissible as exhibits.  

The City therefore respectfully requests this Court enforce its order and preclude Plaintiffs 

from introducing at trial the untimely exhibits numbered Ex. 1099-1106.  
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Respectfully submitted, 
 
ALTSHULER BERZON LLP 
Stacey M. Leyton 
Danielle Leonard 
Jonathan Rosenthal 
Emanuel Waddell 
 
MORRISON FOERSTER 
Daralyn Durie 

By:  /s/ Danielle Leonard 

Attorneys for CITY OF OAKLAND 

 

 


