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INTRODUCTION 

As this Court has recognized, this case is not being litigated against a clean slate, given 

OBOT’s prior federal lawsuit against the City of Oakland.  OBOT v. City of Oakland (N.D. Cal. 

2018) 321 F.Supp.3d 986, aff’d (9th Cir. 2020) 960 F.3d 603.  The federal decision holding the 

City’s legislative acts in 2016 breached the 2013 Development Agreement (“DA”) between 

OBOT and the City is therefore significant, both for what that decision is and for what it is not.   

First, what the federal decision is not:  the federal court’s conclusion that the City 

breached the DA does not automatically establish breach of or excuse performance under the 

West Gateway Ground Lease.  A breach of one contract does not necessarily breach a second, 

related contract absent an unambiguous expression of intent to that effect.  Here, there is no such 

unambiguous expression; to the contrary, the plain terms of the contracts make the performance 

obligations under each contract distinct. 

Second, what the federal decision is:  a bar to the relitigation of claims that were or could 

have been asserted in the federal litigation and arise from the same set of facts, and of remedies 

that were or could have been sought.  As explained further below, OBOT asked the federal court 

to bar the City from contending that OBOT’s failure to timely perform its obligations under the 

Ground Lease was a breach of that agreement.  OBOT then abandoned its request for that 

remedy; having done so, it is precluded from renewing that same request here.  Moreover, OBOT 

expressly amended its Complaint in this action to make clear that it was not basing its affirmative 

breach claims on any actions taken by the City prior to May 15, 2018. 

What remains?  OBOT and OGRE’s claims that actions of the City after May 15, 2018 

breached the Ground Lease, and claims of excuse of performance predicated on actions of the 

City after the June 14, 2017 filing of the amended complaint in the federal action.1 

 
1 Nothing in this brief is intended to suggest that OBOT or OGRE’s contract claims, including 

OGRE’s assertion of third-party beneficiary status, have any merit.  The City will address all of 
the reasons that OBOT and OGRE’s claims and defenses lack merit, beyond the issues addressed 
herein, at the appropriate time after the close of evidence. 
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ARGUMENT 

I.  Breach of the DA Is Not a Breach of the West Gateway Ground Lease 

The fact that the enactment of the 2016 Resolution and Ordinance was held to breach the 

DA does not mean that it also breached the Ground Lease.  By the express and unambiguous 

terms of these contracts, the respective performance obligations at issue here are not dependent, 

and a prior breach of one covenant does not excuse performance of a different covenant (even 

when in the same contract) under long-standing California law. 

First, the applicable law:  California law is clear that the breach of one covenant does not 

breach or excuse performance under a different covenant between the same parties absent an 

unambiguous expression of intent to make it so.2  As the Court of Appeal concisely explained in 

Colaco v. Cavotec SA (2018) 25 Cal.App.5th 1172: 

 
The obligations of the parties to a contract are either dependent or independent. (Verdier v. 
Verdier (1955) 133 Cal.App.2d 325, 334, 284 P.2d 94 (Verdier).) The parties’ obligations 
are dependent when the performance by one party is a condition precedent to the other 
party’s performance. In that event, one party is excused from its obligation to perform if 
the other party fails to perform. (Kaupke v. Lemoore Canal & Irr. (1937) 20 Cal.App.2d 
554, 557-558, 67 P.2d 407 (Kaupke); Starr v. Davis (1930) 105 Cal.App. 632, 635, 288 P. 
706 (Starr).)  If the parties’ obligations are independent, the breach by one party does not 
excuse the other party’s performance.  

Id. at 1182-83.  Indeed, if the covenants are independent, the Court of Appeal explained:  “the 

nonbreaching party still must perform and its remedy is to seek damages from the other party 

based on its breach of the contract.”  Id. (emphasis added) (citing Fresno Canal & Irr. Co. v. 

Perrin (1915) 170 Cal. 411, 416); Hall v. Dekker (1941) 45 Cal.App.2d 783, 788; Starr, 105 Cal. 

App. at 632). 

Whether specific contractual obligations are independent or dependent turns, like all 

contract interpretation, on the plain language of the agreements.  Colaco, 25 Cal.App.5th at 1183.  

Significantly, interpreting performance obligations as dependent covenants is disfavored under 

 
2 The 2013 DA and 2016 Ground Lease, while related, are indisputably not the same contract.  

See GL §38.7 (integration clause) (Ex. 68-120); see also DA §14.27 (“in the event of any conflict 
between any provision of [the DA] and any provision of any applicable Ground Lease, the 
provision of the applicable Ground Lease shall govern and control.”) (Ex. 7-56), DA Exhibit D-2 
§C (“The development of” the West Gateway, including the bulk oversized terminal, “shall be 
subject to the provisions of the applicable Ground Lease”) (Ex. 7-107).  
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long-standing California law:  “Dependent covenants or ‘[c]onditions precedent are not favored in 

the law [citations], and courts shall not construe a term of the contract so as to establish a 

condition precedent absent plain and unambiguous contract language to that effect.’” Id. (quoting 

Frankel v. Board of Dental Examiners (1996) 46 Cal.App.4th 534, 550).  As the Court of Appeal 

explained in Verdier:  “To construe covenants as dependent is to work a forfeiture as to one 

party.” 133 Cal.App.2d at 334; see also Starr, 105 Cal.App. at 635 (“Courts are disinclined ... to 

construe the stipulations of a contract as conditions precedent, unless compelled by the language 

of the contract plainly expressed”). 

 The contracts at issue, as expressed in the plain language of the agreements, impose 

distinct obligations.  The DA, which is both a legislative act and a contract, was intended to 

establish the regulatory framework applicable to all of the City’s land within the Army Base 

development.3  The West Gateway Ground Lease was entered into by the City as a landlord and 

owner of a portion of the land, and establishes the binding performance obligations and deadlines 

for the private development of that piece of land, in exchange for rent to the City.   

Both contracts expressly state that the Ground Lease contains independent obligations and 

that the Ground Lease provisions will control over other obligations, including:  

 GL §38.7 (“Except as otherwise expressly provided herein, this Lease … constitutes the 
entire agreement between the parties with respect to the subject matter set forth therein, 
and supersedes all prior and contemporaneous negotiations or agreements between the 
Parties with respect to all or any part of the subject matter of the terms and conditions 
mentioned herein or incidental hereto.”) (Ex. 68-120); 
 

 GL §22.1 (“Landlord shall be deemed to be in default hereunder only if Landlord shall fail 
to perform or comply with any obligation on its part hereunder ….”) (emphasis added) 
(Ex. 68-91);4 

 
3 DA §3.4 (Ex. 7-21-23).  Under California law, a Development Agreement is both a contract 

and “a legislative act that [must] be approved by ordinance and is subject to referendum.”  Gov. 
Code §65867.5(a).  The 2013 DA provided that, in general, “Existing City Regulations shall 
govern the development of the Project and all Subsequent Approvals,” but allowed the City to 
apply later-enacted regulations if, among other things, it “determine[d] based on substantial 
evidence and after a public hearing” that otherwise Oakland residents would face “a condition 
substantially dangerous to their health or safety.”  DA §§3.4, 3.4.2 (Ex. 7-21-23). 

4 By contrast, the DA expressly provides that breach of any subsequently entered lease is 
automatically a default under the DA, and that a termination of the Ground Lease terminates the 
DA with respect to that parcel of land.  DA §§2.2, 8.1 (Ex. 7-18, 7-37).  The absence of such 
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 DA §14.27 (“except as otherwise expressly set forth in the Ground Lease, in the event of 

any conflict between any provision of [the DA] and any provision of any applicable 
Ground Lease, the provision of the applicable Ground Lease shall govern and control”) 
(Ex. 7-56); 
 

 DA Exhibit D-2 §C (“The development of” the West Gateway, including the bulk 
oversized terminal, “shall be subject to the provisions of the applicable Ground Lease”) 
(Ex. 7-107); and 
 

 DA §3.3 (DA does not “limit, modify, restrict or alter the rights of City, in its capacity as 
Landlord under each Ground Lease, to control development of each Phase or to otherwise 
exercise any other rights or remedies of Landlord under each Ground Lease.”) (Ex. 7-21). 
 

In addition, as pertains to the specific breach of DA section 3.4.2, the plain language of 

the contracts also makes clear the parties did not intend actions in the City’s legislative capacity 

to excuse OBOT’s performance under the Ground Lease, even if challenged in court.   

First, the Ground Lease is explicit that “nothing in this Lease shall be deemed to limit or 

restrict City in the exercise of its governmental regulatory powers and authority with respect to 

Tenant, the Premises or otherwise, or to render Landlord obligated or liable under this Lease for 

any acts of omissions of the City in connection with the exercise of its independent governmental 

regulatory powers and authority.”  GL §5.2.1 (Ex. 68-29) (emphasis added); see also GL §5.1 

(Ex. 68-28) (OBOT’s required compliance with laws “shall not be deemed to limit Landlord’s 

ability to act in its legislative or regulatory capacity, including the exercise of its police powers”).   

And second, because the parties agreed not to touch the City’s legislative authority in this 

contract, in the same Article, the parties agreed that the City’s exercise of its regulatory or 

legislative authority also cannot excuse OBOT’s performance:  “No … present or future Law, 

whether foreseen or unforeseen, and however extraordinary, shall relieve Tenant of its obligations 

hereunder, nor give Tenant any right to terminate this Lease in whole or in part or to otherwise 

seek redress against Landlord.”  GL §5.1.1.2 (Ex. 68-29) (emphasis added).  And in return for 

these commitments, the City agreed that OBOT would retain its “right to challenge the 

 
provisions in the West Gateway Ground Lease show that the parties contracted that a breach of 
the Ground Lease would automatically breach and terminate the DA, but not vice versa. 
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applicability to the Project of any Laws promulgated by the City during the term.”  GL §5.2.1 

(Ex. 68-30).5   

 Given the plain language of these agreements—both general and specific to the issue of 

legislative acts—performance under the Ground Lease is not dependent on performance under the 

DA.  If OBOT wanted to make its performance under the Ground Lease dependent on the City’s 

performance under the DA, it could have tried to negotiate a provision expressly making its 

performance contingent on the result of any challenge to applicable laws (or even making the date 

of performance contingent on resolution of such a challenge), but it did not.  That is conclusive.  

And, as explained in the next section, regardless of whether the DA and Ground Lease are 

considered to contain dependent or independent covenants, OBOT’s claims predicated on the 

same issues raised in the federal litigation are barred by res judicata anyway.  
 
II.  Res Judicata Bars All Claims or Defenses Predicated on the City’s Actions That 

Could Have Been or Were Addressed in the Federal Litigation, Including Anything 
Based on the Coal Ordinance and Resolution 

 

As this Court has already recognized, and OBOT has conceded, having already sued the 

City in federal court, OBOT cannot now seek additional remedies for claims that it pursued or 

could have pursued in the first action.  Demurrer Order (5/16/2019) at 3-4; Motion to Strike Order 

(5/16/2019).  The implications of that ruling and applicable res judicata law for the claims 

Plaintiffs now assert at trial are two-fold:  1) OBOT and OGRE cannot assert any claim for breach 

of either the DA or West Gateway Ground Lease prior to May 15, 2018; and 2) OBOT and OGRE 

 
5 Even without such explicit commands, courts have recognized that the government as 

landlord does not breach a ground lease when acting pursuant to other governmental powers.  See, 
e.g., City of Glendale v. Superior Ct. (1993) 18 Cal.App.4th 1768, 1775-78 (city that agreed to 
lease property for minimum term is not “liable for breach of contract for exercising its power of 
eminent domain over the leasehold interest prior to the expiration of such term,” because city’s 
role as lessor is different from that of condemnor).  A “promise made as lessor cannot result in the 
loss of a proper governmental power,” both because such promises “cannot be implied” and 
because “a governmental entity may not contract away its sovereign authority.”  Id. at 1778; see 
also Discovery Builders, Inc. v. City of Oakland (2023) 92 Cal.App.5th 799, 2023 WL 4115074, 
*6-9 (city cannot contract away its police powers); Richeson v. Helal (2007) 158 Cal.App.4th 
268, 280 (“Reservation of the police power is implicit in all government contracts and private 
parties take their rights subject to that reservation.”) (quoting 108 Holdings, Ltd. v. City of 
Rohnert Park (2006) 136 Cal.App.4th 186, 196). 
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also cannot now pursue any claim or defense of excuse of performance predicated on acts prior to 

June 14, 2017.6   

A.  Claims of Breach Prior to May 15, 2018 Are Barred.  

In opposing the City’s pleadings motions, OBOT conceded that res judicata would apply 

to claims of breach based on “facts in existence” at the time of the earlier federal litigation and 

represented that the City’s pre-May 2018 actions were included in their complaint only for 

“background” purposes.  Plfs’ Opp. to Demurrer (4/4/2019) at 6-7.  Based on those 

representations, this Court held that res judicata prevented OBOT from premising their claims on 

events that predated the federal litigation (including the Ordinance and Resolution), but permitted 

OBOT’s claims to proceed to the extent that “there [is] post-federal action conduct that exist[s] as 

a valid basis for the claims.”  Demurrer Order (5/16/2019) at 3-4; Motion to Strike Order 

(5/16/2019). Accordingly, OBOT filed an amended complaint making clear that its affirmative 

breach claims were based only on post-May 15, 2018 events.  First Amended Complaint 

(12/11/2020) ¶¶6 (“Since the issuance of the federal ruling in May 2018 …”), 7 (“after the 

issuance of the Federal Ruling”), 41, 50, 56, 60, 69, 76, 80, 83, 95; see also id. ¶1 (“The above 

allegations regarding the federal lawsuit and subsequent appeal are not the basis of Plaintiffs’ 

claims here, but rather are included to explain the historical context of this lawsuit.”).7  

 
6 The Court denied the City’s demurrer to all of OBOT and OGRE’s claims on a primary right 

theory, concluding that Plaintiffs were limited to alleged breaches predicated on actions after the 
federal litigation.  This Court was not required to, nor did it, reach all of the further res judicata 
implications now raised at trial by Plaintiffs’ assertions of myriad breach and excuse claims, as 
set forth in the statement summarizing Plaintiffs’ breach claims requested by the Court during 
trial (Plfs’ Alleged Breaches, submitted 7/11/23). 

To the extent that OBOT contends that the City has not raised the second res judicata issue 
before, two brief responses: 1) the City did raise this issue in its proposed jury instructions, to be 
resolved prior to the scheduled jury trial; and 2) OBOT could have, but never, served a single 
interrogatory in this case to understand the City’s legal arguments. 

7 OBOT may argue that the cutoff date should be June 14, 2017, when OBOT filed its first 
amended complaint in the federal action (Ex. 120).  See supra at 9; Allied Fire Protection v. 
Diede Const., Inc. (2005) 127 Cal.App.4th 150, 155.  But Plaintiffs’ concessions and First 
Amended Complaint filed in this case (12/11/2020) establish that the relevant date is May 15, 
2018.  Judicial and equitable estoppel principles prevent Plaintiffs from contesting this date, 
because they prevailed in part in defeating the City’s demurrer based on these representations and 
because the City has relied on those representations in litigating this case.  See MW Erectors, Inc. 
v. Niederhauser Ornamental & Metal Works Co., Inc. (2005) 36 Cal.4th 412, 422 (judicial 
estoppel); Jackson v. County of Los Angeles (1997) 60 Cal.App.4th 171, 183 (equitable estoppel). 
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In their July 11, 2023 list of alleged breaches, Plaintiffs ignore this Court’s prior orders 

and assert as breach eleven acts that are identified as taking place in 2015, 2016, or 2017 

(including at least one that ended in 2016).  These breach claims are all barred by Plaintiffs’ own 

admissions.  

 
B.  Claims and Defenses Predicated on City Actions Allegedly Excusing OBOT’s 

Performance Under the Ground Lease That Were or Could Have Been Raised 
in the Federal Litigation Are Also Barred.  

As discussed above, OBOT may only assert breach claims predicated on events that post-

date May 15, 2018.  OBOT seeks to defend against the City’s claim that OBOT breached the 

Initial Milestone deadline by pointing to City actions beginning in 2015 that it claims constitute 

excuse of performance or force majeure under the West Gateway Ground Lease, apparently 

including the 2016 Ordinance and Resolution.  In presenting these claims and defenses here, 

OBOT ignores the remedies it actually sought and then abandoned in the federal litigation, and 

the implications of those abandoned remedies for this case under governing law.  

In the federal case, OBOT actually sought declaratory and equitable relief extending the 

Ground Lease’s performance deadlines—relief that tracks its theories of recovery in this case.  

OBOT requested, inter alia, the following relief from the federal court: 
 
Award such other legal or equitable relief available under the law that may be considered 
appropriate under the circumstances in light of the City of Oakland’s above alleged 
misconduct, including relief prohibiting the City from asserting that OBOT has breached 
the DA, the LDDA, and the Ground Lease for West Gateway, dated February 16, 2016, 
by any failure to perform resulting from the City’s misconduct. 

Ex. 120-42 (Prayer for Relief ¶D) (emphasis added).  OBOT’s July 2017 case management 

statement reaffirmed that it was seeking this relief.  Federal Dkt. 79 (Jul. 5, 2017), at 6 (attached 

hereto as Ex. A).   

 In support of this request that its performance under the Ground Lease be excused, OBOT 

alleged facts that it has again relied on in this case:  that in November 2014 OBOT had negotiated 

an exclusive negotiation agreement/sublease option with Terminal Logistics Solutions that would 

have earned OBOT millions of dollars (Ex. 120-11 ¶¶34-35, 120-31 ¶122), that this sublease 

option was premised on the absence of any commodity restrictions (Ex. 120-11 ¶35, 120-31 
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¶122), that the Ordinance and Resolution “caus[ed] TLS not to exercise its option and instead to 

seek to renegotiate the payment terms of the proposed sublease at substantially less advantageous 

terms for OBOT” (Ex. 120-32 ¶123), and that it “interfere[d] with OBOT’s ability to attract 

partners and investments for the West Gateway project” (Ex. 120-41 ¶167).   

 At the case management conference that followed, the federal court warned that res 

judicata would bar OBOT from seeking remedies that it chose not to pursue in the federal case.  

Def. RJN Supp. Demurrer (1/14/2019), Ex. E at 9.  OBOT responded by acknowledging that 

“[t]here will be res judicata impacts.”  Id. (emphasis added).  Nonetheless, OBOT thereafter 

abandoned its requested relief excusing its performance under the Ground Lease deadlines.  

Instead, OBOT’s post-trial brief sought only a declaratory judgment that the Resolution breached 

the DA and an injunction “enjoining the City from applying or enforcing the Ordinance and 

Resolution to the Terminal/OBOT …” (as well as attorneys’ fees).  Federal Dkt. 239 at 20 (Feb. 

9, 2018) (excerpts attached hereto as Ex. B).  Setting aside the merits of such a request, OBOT 

could have pursued, but did not pursue, the request that the federal court relieve or extend its 

performance deadlines.   

Having abandoned its request for equitable and declaratory relief excusing their 

performance, Plaintiffs may not now re-assert that request in this case.  Res judicata applies to 

“not only matters actually determined by a judgment, but also every other matter which the 

parties might have litigated and have had decided as incident thereto or essentially connected with 

the subject-matter of the litigation and every matter coming within the legitimate purview of the 

original action, both in respect to matters of claim and of defense.”  Holman v. Holman (1938) 25 

Cal.App.2d 445, 452; see also Tensor Group v. City of Glendale (1993) 14 Cal.App.4th 154, 160 

(quoting Sutphin v. Speik (1940) 15 Cal.2d 195, 202).   

It does not matter whether Plaintiffs try to dress this claim up in the garb of a new legal 

theory.  California law is very clear that the primary right doctrine prevents a litigant from 

asserting new legal theories based on previously litigated facts.  “A primary right is the right to be 

free of a particular injury,” and the “cause of action is the right to obtain redress for harm 

suffered, regardless of the specific remedy sought or the legal theory … advanced.”  Cal Sierra 
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Dev., Inc. v. George Reed, Inc. (2017) 14 Cal.App.5th 663, 675-76.  Thus, res judicata bars not 

only the reassertion of claims but also remedies and defenses.  See Mycogen Corp. v. Monsanto 

Co. (2002) 28 Cal.4th 888, 897 (prevailing plaintiff in earlier lawsuit may not seek additional 

remedies in later lawsuit, even if need for remedies was “speculative” at time of first lawsuit); Cal 

Sierra, 14 Cal.App.5th at 675 (plaintiffs may not subsequently “plead[] different theories of 

recovery, seek[] different forms of relief and/or add[] new facts supporting recovery”); State Bd. 

of Equalization v. Superior Ct. (1985) 39 Cal.3d 633, 641; Alpha Mechanical, Heating & Air 

Conditioning v. Travelers Casualty & Surety Co. (2005) 133 Cal.App.4th 1319, 1332-33; Torrey 

Pines Bank v. Superior Ct. (1989) 216 Cal.App.3d 813, 819-20. 

At the time OBOT pursued its claims in the federal lawsuit (by way of an amended 

complaint on June 14, 2017), a number of the events OBOT is relying on at this trial had already 

occurred:  the March 11, 2016 force majeure letter and City’s March 22, 2106 response; the 

“Cappio memo”; the City’s alleged failure to provide comments on the 2015 TLS BOD (at least 

as of that date), the requests for the DA Binder and response; the March 9, 2016 ‘kick-off’ 

meeting; the alleged failure to sign an RAA as of that date; the alleged failure to support ACTC 

grant funding; and the 2016 coal Ordinance and Resolution, among others.  OBOT could have 

asked the federal court to excuse its performance obligations under the Ground Lease in view of 

those actions and ultimately elected not to do so.   

Setting aside the merits for this moment, OBOT is clearly seeking the same relief (excuse 

of performance deadlines), for the same alleged harm.  “[T]here is only a single cause of action 

for the invasion of one primary right and the harm suffered is the significant factor.”  Burdette v. 

Carrier Corp. (2008) 158 Cal.App.4th 1668; see also Boeken v. Philip Morris USA, Inc. (2010) 

48 Cal.4th 788, 814 (“under the primary rights theory, the determinative factor is the harm 

suffered.”).  Therefore, any assertion that the Ordinance and Resolution (or any other City act 

alleged to have occurred prior to OBOT’s amended federal complaint, on June 14, 2017) excused 

OBOT’s performance is barred by its prior lawsuit, where it decided to forego its request that the 

Court order that it be relieved from its performance obligations.   
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CONCLUSION 

For the aforementioned reasons, the federal court’s conclusion that the City breached the 

DA does not establish breach or excuse of performance under the Ground Lease, and Plaintiffs 

cannot base their breach claims or excuse of performance defense on events that predated the 

federal litigation. 
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